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grounds of race, color or national ori-
gin; or with the purpose or effect of de-
feating or substantially impairing the
accomplishment of the objectives of
the Act or this part.

(4) As used in this section, the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided or
made available in or through or uti-
lizing a facility provided with the aid
of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color or national origin.

(c) Employment practices. (1) Where a
primary objective of the Federal finan-
cial assistance to a program to which
this part applies is to provide employ-
ment, a recipient or other party sub-
ject to this part shall not, directly or
through contractual or other arrange-
ments, subject a person to discrimina-
tion on the ground of race, color, or na-
tional origin in its employment prac-
tices under such program (including re-
cruitment or recruitment advertising,
hiring, firing, upgrading, promotion,
demotion, transfer, layoff, termi-
nation, rates of pay or other forms of
compensation or benefits, selection for
training or apprenticeship, use of fa-
cilities, and treatment of employees).
Such recipients and other parties sub-
ject to this part shall take affirmative
action to ensure that applicants are
employed, and employees are treated
during employment without regard to
their race, color, or national origin.
Such recipients and other parties sub-
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ject to this part shall, as may be re-
quired by supplemental regulations, de-
velop a written affirmative action
plan. The requirements applicable to
construction employment under any
such program shall be in addition to
those specified in or pursuant to Part
IIT of Executive Order 11246 or any Ex-
ecutive order which supersedes it. Fed-
eral financial assistance to programs
under laws funded or administered by
the Department which has as a pri-
mary objective the providing of em-
ployment include those set forth in Ap-
pendix A II of this part.

(2) Where a primary objective of the
Federal financial assistance to a pro-
gram to which this part applies is not
to provide employment, but discrimi-
nation on the grounds of race, color, or
national origin, in the employment
practices of the recipient or other
party subject to this part, tends, on the
grounds of race, color, or national ori-
gin, to exclude persons from partici-
pating in, to deny them the benefits of,
or to subject them to discrimination
under any such program, the provisions
of paragraph (c)(1) of this section shall
apply to the employment practices of
the recipient or other party subject to
this part, to the extent necessary to as-
sure equality of opportunity to, and
nondiscriminatory treatment of such
persons.

[38 FR 17938, July 5, 1973; 38 FR 23777, Sept.
4, 1973]

§8.5 Nondiscrimination clause.

(a) Applicability. Every application
for, and every grant, loan, or contract
authorizing approval of, Federal finan-
cial assistance and to provide a facility
subject to this part, and every modi-
fication or amendment thereof, shall,
as a condition to its approval and to
the extension of any Federal financial
assistance pursuant thereto, contain or
be accompanied by an assurance that
the program will be conducted in com-
pliance with all requirements imposed
by or pursuant to this part. The assur-
ances shall be set forth in a non-
discrimination clause. The responsible
Department official shall specify the
form and contents of the non-
discrimination clause for each program
as appropriate.
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(b) Contents. Without Ilimiting its
scope or language in any way, a non-
discrimination clause shall contain,
where determined to be appropriate,
and in an appropriate form, reference
to the following assurances, under-
takings, and other provisions:

(1) That the recipient or other party
subject to this part will not participate
directly or indirectly in the discrimi-
nation prohibited by §8.4, including
employment practices when a program
covering such is involved.

(2) That when employment practices
are covered, the recipient or other
party subject to this part will (i) in all
solicitations or advertisements for em-
ployees placed by or for the recipient,
state that qualified applicants will re-
ceive consideration for employment
without regard to race, color, or na-
tional origin; (ii) notify each labor
union or representative of workers
with which it has a collective bar-
gaining agreement or other contract or
understanding of the recipient’s com-
mitments under this section; (iii) post
the nondiscrimination clause and the
notice to labor unions in conspicuous
places available to employees and ap-
plicants for employment; and (iv) oth-
erwise comply with the requirements
of §8.4(c).

(3) When continuing Federal finan-
cial assistance is involved, the recipi-
ent thereunder (i) will state that the
program is (or, in the case of a new
program, will be) conducted in compli-
ance with all requirements imposed by
or pursuant to this part, and (ii) will
provide for such methods of adminis-
tration for the program as are found by
the responsible Department official to
give reasonable assurance that all re-
cipients of Federal financial assistance
under such program and any other par-
ties connected therewith subject to
this part will comply with all require-
ments imposed by or pursuant to this
part.

(4) That the recipient agrees to se-
cure the compliance or to cooperate ac-
tively with the Department to secure
the compliance by others with this
part and the nondiscrimination clause
as may be directed under an applicable
program. For instance, the recipient
may be requested by the responsible
Department official to undertake and

62

15 CFR Subtitle A (1-1-10 Edition)

agree (i) to obtain or enforce or to as-
sist and cooperate actively with the re-
sponsible Department official in ob-
taining or enforcing, the compliance of
other recipients or of other parties sub-
ject to this part with the non-
discrimination required by this part;
(ii) to insert appropriate non-
discrimination clauses in the respec-
tive contracts with or grants to such
parties; (iii) to obtain and to furnish to
the responsible Department official
such information as he may require for
the supervision or securing of such
compliance; (iv) to carry out sanctions
for noncompliance with the obligations
imposed upon recipients and other par-
ties subject to this part; and (v) to
comply with such additional provisions
as the responsible Department official
deems appropriate to establish and pro-
tect the interests of the United States
in the enforcement of these obliga-
tions. In the event that the cooper-
ating recipient becomes involved in
litigation with a noncomplying party
as a result of such departmental direc-
tion, the cooperating recipient may re-
quest the Department to enter into
such litigation to protect the interests
of the United States.

(5) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which are acquired for
a program receiving Federal financial
assistance, or in the case where Fed-
eral financial assistance is provided in
the form of a transfer of real property
or interest therein from the Federal
Government, the instrument effecting
or recording the transfer shall contain
a covenant running with the land as-
suring nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits, or
for as long as the recipient retains
ownership or possession of the prop-
erty, whichever, is longer. Where no
transfer of property is involved, but
property is improved with Federal fi-
nancial assistance, the recipient shall
agree to include such a covenant in any
subsequent transfer of such property.
Where the property is obtained from
the Federal Government, such cov-
enant may also include a condition
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coupled with a right to be reserved by
the Department to revert title to the
property in the event of a breach of the
covenant where, in the discretion of
the responsible Department official,
such a condition and right of reverter
is appropriate to the statute under
which the real property is obtained and
to the nature of the grant and the
grantee. In such event if a transferee of
real property proposes to mortgage or
otherwise encumber the real property
as security for financing construction
of new, or improvement of existing fa-
cilities on such property for the pur-
poses for which the property was trans-
ferred, the responsible Department of-
ficial may agree, upon request of the
transferee and if necessary to accom-
plish such financing, and upon such
conditions as he deems appropriate to
forebear the exercise of such right to
revert title for so long as the lien of
such mortgage or other encumbrance
remains effective.

(6) In programs receiving Federal fi-
nancial assistance in the form, or for
the acquisition, of real property or an
interest in real property to the extent
that rights to space on, over, or under
any such property are included as part
of the program receiving such assist-
ance the nondiscrimination require-
ments of this part shall extend to any
facility located wholly or in part in
such space.

(7) That a recipient shall not take ac-
tion that is calculated to bring about
indirectly what this part forbids it to
accomplish directly.

(8) Provisions specifying the extent
to which like assurances will be re-
quired of subgrantees, contractors and
subcontractors, lessees, transferees,
successors in interest, and other par-
ticipants in the program.

(9) Provisions which give the United
States a right to seek judicial enforce-
ment of the assurances.

(10) In the case where any assurances
are required from an academic, a med-
ical care, detention or correctional, or
any other institution or facility, inso-
far as the assurances relate to the in-
stitution’s practices with respect to
the admission, care, or other treatment
of persons by the institution or with
respect to the opportunity of persons
to participate in the receiving or pro-
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viding of services, treatment, or bene-
fits, such assurances shall be applicable
to the entire institution or facility.

(11) In the case where the Federal fi-
nancial assistance is in the form of or
to aid in the acquisition of personal
property, or real property or interest
therein or structures thereon, the as-
surance shall obligate the recipients,
or, in the case of a subsequent transfer,
the transferee, for the period during
which the property is used for a pur-
pose for which the Federal financial as-
sistance is extended or for another pur-
pose involving the provision of similar
services and benefits, or for as long as
the recipient or transferee retains own-
ership or possession of the property,
whichever is longer. In the case of any
other type or form of assistance, the
assurances shall be in effect for the du-
ration of the period during which Fed-
eral financial assistance is extended to
the program.

[38 FR 17938, July 5, 1973; 38 FR 23777, Sept.
4, 1973, as amended at 68 FR 51352, Aug. 26,
2003]

§8.6 Applicability of this part to De-
partment assisted programs.

The following examples illustrate the
applicability of this part to programs
which receive or may receive Federal
financial assistance administered by
the Department. The fact that a par-
ticular type of Federal financial assist-
ance is not listed does not indicate
that it is not covered by this part, The
discrimination referred to is that de-
scribed in §8.4 against persons on the
ground of race, color, or national ori-
gin.

(a) Assistance to support economic de-
velopment. Discrimination in which re-
cipients and other parties subject to
this part shall not engage, directly or
indirectly, includes discrimination in

(1) The letting of contracts or other
arrangements for the planning, design-
ing, engineering, acquisition, construc-
tion, rehabilitation, conversion, en-
largement, installation, occupancy,
use, maintenance, leasing, subleasing,
sales, or other utilization or disposi-
tion of property or facilities purchased
or financed in whole or in part with the
aid of Federal financial assistance;

(2) The acquisition of goods or serv-
ices, or the production, preparation,



		Superintendent of Documents
	2014-09-02T14:47:49-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




